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Common law and other authorities
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Purpose

The course will stimulate reflections on the fundamental ideas
and significance of the terminology that was adopted in the
Middle Ages and the modern era. The distinction between
“ius” and “lex” was a splendid invention of ancient Roman
jurisprudence, received and systematized by the great jurists
of the lus commune. In the eighteenth century the terms were
solidified into the jurisprudence with perhaps excessive
rigidity, however with the merit of creating the fundamental
structure of the modern civil law codes. The word “law” had
and has a distinct meaning in the common law tradition.
Within the common law tradition, the meaning of law should
be understood in connection to other concepts as “statute”,
“right”, “custom”, “equity”, “jurisprudence”, etc. When the
word “law” is, however, used in the framework that arises
from the tradition of the lus commune the distinction between
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“lex” and “ius” can be obscured. Even more importantly, in
the jurisprudential and daily language of the modern world
there is the clear tendency to obliterate the crucial difference
between “ius” (diritto, droit, Recht) and “lex” (legge, loi,
Gesetz). This tendency destroys a fundamental function of the
knowledge of law (scientia iuris) to provide a check on
modern legislative bodies and their courts (i.e. the absolute
authority of legal positivism). The diverse topics that will be
treated in the course will offer a contribution to recovering the
knowledge of the difference between “ius” and “lex” that had
a role in the formation of the juridical culture of Europe.




