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Legal Roots aims to promote the stu-
dy of law in its historical, transnatio-
nal context:

to advance the understanding of le-
gal historical developments in dif-
ferent national traditions;

to motivate the launching of joint
projects and professional exchange
among legal historians devoted to the
study of different cultures and periods;
to connect the study of historical
developments to the ongoing cul-
tural dynamic occurring between
systems of civil and common law;
to advertise innovative means and
methods for conducting research.
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ELR - European Legal Roots - is a network of Roman law scholars and legal
historians, founded as a vehicle for increasing communication and cooper-
ation among universities, scientific institutions, and individuals working
on related topics in Europe and beyond. ELR embraces the wide variety of
legal disciplines and languages represented by its participants. These serve
both as a fertile ground of research and as an opportunity for the exchange
of ideas. A critical aim is to develop the tradition of law and legal history in
Europe into an object of study that more clearly reflects and articulates both
the more specific and the more diffuse cultural identities and legal back-
grounds of its participants. One area of particular interest in this regard is
the interface between common law and civil law systems.

ELR also sponsors the journal LR - Legal Roots. The primary goal is to pro-
mote the diffusion of scholarship in the fields of Roman law, legal history,
and comparative law, by encouraging research and even debate in these
areas.

Legal Roots (LR) takes its point of departure from the consideration that
while traditionally law and state have been inseparable in the sense that the
boundaries of the latter have determined the sphere of application of the
former, the rise of the European Community with its supranational powers
of regulation has called this model into question, certainly in Europe. The
EC has without doubt established itself as a new political and institutional
reality. This means that “Europe” is no longer merely a geographical desig-
nation, but instead possesses a fully formed governmental entity, with its
own legislative, executive, and judicial branches, capable of passing, inter-
preting, and enforcing its norms. A constantly growing bureaucracy sup-
ports the work of these three branches. The precise nature and full extent of
the EC's sovereignty is still under development, of course. These facts pose
great challenges to students, practitioners, and ordinary citizens alike, es-
pecially as they confront the problem of the relationship between the norms
of the EC's member states with the norms of the EC itself. To what extent,
for example, are the former expected to yield to the latter?
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Critical Comments on the Ownership of Land and Agricultural Laws in An-
cient Greece (pp. 43-93)

AIKATERINI MANDALAKI

Abstract: Ownership and other types of control over agrarian land com-
prised a special legislative field in ancient Greek cities. From the earliest
emergence of written law, ancient Greek cities enacted laws concerning prop-
erty issues involving the protection of property and its disposal, arable and
pastoral farming, animal husbandry and the exploitation of natural resourc-
es, subject — matters which in agricultural societies were closely connected
with the property rights of land. Ancient Cretan law, in particular, provides
abundant epigraphic evidence in the form of laws or decrees of legal and nor-
mative character about property, in particular the tenure of land, state and
private ownership, inheritance and transfer inter vivos, neighbour disputes
over estate boundaries or careless water damage, problems caused by the
wasteful and unreasonable use of water resources, servitudes of passage, and
animal-related damage. The aim of this paper is to critically review a small
fraction of these Cretan legal texts which date mainly to the archaic and
classical periods. The Cretan texts will be contrasted with a selected range of
the agricultural laws of various ancient Greek cities pertaining to property
relationships between neighbours, water rights, easements, and animal hus-
bandry. The Cretan texts will also be contrasted with a few of the laws for
farmers in the Platonic Laws (842e6-846¢8). Although many of these laws
have been the object of in-depth analysis and comparative research by mod-
ern scholars, several questions still require clear definition and remain open



for discussion in the light of recent research outcomes. In particular, this
inquiry focuses on the complex issue of the praediales servitutes in ancient
Greek law. The main aim of this research is to show that the agricultural
laws governing property relations had set strict limits on property rights
in ancient Greek law. Legal institutions imposed by state control and legal
arrangements regulated by law, prescription or customary use created a legal
environment providing the ideal conditions for the permanent and fruitful
exploitation of agrarian and pastoral land and natural resources.

Keywords: Ownership of land, agricultural laws, ancient Crete, ancient
Greece, Platonic Laws, comparative approach.

Una problematica lettura dioclezianea in tema di principio di utilizzazio-
ne negoziale ed interpretazione conservativa della iusta causa traditionis
(pp- 95-106)

Riccarpo FErcia

Abstract: The aim of the research is to demonstrate how a rescriptum from
the age of Diocletian, incorporated in C. 4.50.6, represents a case in which the
principle regarding the way in which all terms of an agreement are effective is
applied. Since iusta cansa traditionis, in an assumption infringed by the basic
ambiguity in the statement of the claimant, may be considered valid and effec-
tive ab initio and, as a result, suitable to support the conveyance of property,
thanks to a recovery mechanism that can be related — in view of our dogmat-
ic categories — to conservative interpretation (z.e. all terms to be given effect)
rather than to the conservation of a agreement that is null and void.

Keywords: tradition,iusta cansa traditionis, agreement, consideration, obli-
gation, void contract; conservative interpretation.

Peculium duplicis iuris. Sulla responsabilita de peculio del dominus in D.
15.1.19.1-2 (Ulp. 29 ad ed.) (pp. 107-157)

ALEKSANDER GREBIENIOW

Abstract: The notion of peculium duplicis iuris derives from a perplexing
fragment of Ulpian’s commentary to the edict D. 15.1.19.1-2 (Ulp. 29 ad
ed.). It denotes a situation of a double subjection of a slave belonging either
to a dowry (servus dotalis) or being an object of a usufruct (servus fructuar-
ius). In both cases different persons may be entitled to the slave’s peculium



at once. Ulpian’s text discusses patrimonial relations between the co-entitled
masters of the slave as well as the central question of contractual liability
towards a third creditor.

Keywords: peculium, usufruct, dowry, slavery, contractual liability, agency,
actiones adiecticiae qualitatis.

Diritto romano e studi romanistici, tra storia e dogmatica. La situazione te-
desca vista in una prospettiva enropea (pp. 159-191)

FiLipro RANIERI

Abstract: A first section is dedicated to the decline today in Germany, as
well as in France, of the traditional teachings of Roman Law in the faculties
of law and to the current controversial debate among German colleagues
on the relationship between the historical and philological orientation of
studies of Roman Law and the university teaching of the subject. A second
station is dedicated to the implications of legal theory implicit in any le-

gal historical research. Finally, a third section focuses on the discussions in
Germany today on the relationship between romanistic research and legal
comparison. It thus highlights how a re-evaluation of the European tradition
of Common Roman law (Ius Commune) can be the starting point for a new
common legal culture in Europe.

Keywords: Common Roman law (Ius Commune); Comparative Law; Eu-
rope, Legal culture; Germany, Faculties of Law; France, Faculties of Law;
Research of Roman Law; Teaching of Roman Law.

Riflessioni intorno al consensus a fondamento della ‘societa’ romana (pp. 193-215)

VINCENZO MANNINO

Abstract: Through the various forms of ‘societies’ individualized in the Ro-
man world emerges the one corrisponding to the contract of societas. The
charatheristic of the latter is to have as a genetic element the consensus of its
members (sociz). Through an analisys that extends from the oldest associated
form represented by the consortium ercto non cito and by the consideration
of the greek reflection on the fundamental basis of the political society, the
writing wants to grasp the possible cultural roots which have brought Ro-
man juridical science to individualize the consensus as a fundamental base of
the contract of societas.



Keywords: Consortium ercto non cito, contratto di societas, societa politica
nel mondo greco e romano, consensus.

«Do not act as you please in cases where the law to be applied is known».
The Philosophy of Development of Law and Its Legal Applications 4#10 jry
hp in Ancient Egypt (pp. 217-276)

Fatma FARAG ABDELHAY

Abstract: The aim of this research is to cast a new light on the philosophy
and the application of ancient Egyptian law to enhance the appreciation of
legal history that is the foundation of nowadays world in order to be en-
gaged with the past. Modern scholars have usually understood and explained
ancient Egyptian law as a developing characterized by a coherent conception
of ethical norms capable of creating the concepts of right and wrong where
Ma’at’s notion was the main concept in Egyptian ethics. The philosophical
analysis would help us to understand how ancient Egyptians used to apply
their ethics principles. Thus, we sought an appropriate methodology for dis-
tinct stages in the development of law in Egypt which has evolved through
four principal eras; include Etat sauvage, tribal form, urban age, divine in-
spiration age and codification age. The standpoint adopted here is that an-
cient Egyptian law has code that was changed through time and has not been
able to survive in specific written sources. Although some questions arose in
the past, overall admit that there was no code in ancient Egypt’s legal system,
while legal texts still have been given us more for a systematic society based
on organised legal rules from a written code. A conclusion drawn underlines
the relationship between the environment, human brains, law and behaviour.

Keywords: Egyptian law; philosophy of law; application of Egyptlan law;

judicial application of the law; codification; law enforcement; Ma’at’s laws;
Vlzler office, ancient Egyptian officials; ancient Egyptian courts; Egyptian
legislation; ethics.

Leggere la quarta trebelliana, ovvero dal diritto romano agli insulti siciliani,
passando dal notaio (pp. 277-282)

ALF10 LANAIA
Abstract: This paper deals with the origin of some Sicilian expressions such

as liggiricci a carta gipuliana, cantaricci a carta gipuliana or legghiri la carta
billiana meaning respectively ‘to blame openly someone for the vices and



misdeeds that should be kept secret’ and ‘to reproach harshly’. Through an
analysis of the Sicilian lexicography, the research aims to demonstrate that
these expressions derive from the de-formation and misinterpretation of the
phrase guarta trebelliana, the law in which appears the name of the Roman
consul M. T. Trebellius (1st Century BC). The lex concerning the guarta
trebelliana, applied in notarial deeds, full of legal-technical words and Lati-
nisms, has been associated into the popular use with a list of insults used to
mock the others.

Keywords: Quarta trebelliana, dialetto siciliano, lessico giuridico, latino-
rum, rimotivazione, deformazione lessicale, etimologia popolare.

La flessibilita dello schema societario nell’exercitio negotiationum nel diritto
romano della tarda repubblica e del principato (pp. 369-400)

Arpo PeETRUCCI

Abstract: This paper moves from the common view on deficiency of the
societas model for the purposes of a developed economy in the Roman world
of late Republic and early Empire. To check how this idea is actually found-
ed, it is made a new analyse of some legal data coming from the sources of
this period, that shows us a more complex and rich situation. The societas
model appears very flexible and fit to the exigencies of Roman businessmen,
that could find in it the best way to carry out their activities. Such outcomes
should be taken into account when modern scholars want to deepen the
relations between economic development and legal framework in the above
mentioned age of the Roman history.

Keyword5° Exercitio negotiationum, societas, publicani, argentarii, venali-
clarii, exercitores navis, SErvus COmmunis.

Il ruolo della fides nei fenomeni aggregativi in Roma antica (pp. 401-416)

Paora LAMBRINI

Abstract: Fides was a fundamental normative parameter in every kind of
association: already in societas omnium inter omnes there was a natural law
that required compliance with the agreed commitments, but even more im-
portant was the principle of fides for the regulatory framework of populus
Romanus, called societas civium. In the archaic period fides was the reference
criterion for the effects arising from important interpersonal relationships,



such as clientela or sodalitates. Finally, societas contract found its first rules
in the bona fides, a normative criterion that originated from the new com-
mercial context and which affected all aspects of the contract: origin, struc-
ture, distribution of profits and losses, partners’ liability, bond’s dissolution
and judicial action.

Keywords: Fides, popolo, associazioni, bona fides, societas.

Nota minima sull’appartenenza a citta e impero nel Principato (pp. 417-428)

Tiziana CHIUSI

Abstract: The paper focuses the question of the contemporary belonging to
the polis and to the empire. The examination is based on the elements of the
juridical developments produced by the ius gentinm, on the role of the fides
in the building of international legal relationships, on the problem of the
heterogeneity / homogeneity of the Roman empire, on the idea of Rome as
patria iuris or communis next to patria loci.

Keywords: Appartenenza, cittadinanza, ‘fides/ius gentium’, Romideologie.

La ‘parte’ del leone: intorno a D. 17.2.29.2 (Ulp. 30 ad Sab.) (pp. 429-451)

P1a STARACE

Abstract: That kind of society defined as leonina by Cassius Longinus, that
was inspired by a fable of his contemporary Foedrus — because a partner
earns all profits and another endures all losses without any profit -, and then
got back by Ulpian in D. 17.2.29.2 (30 ad Sab.) through Aristo’s testimony,
in order to confirm the invalidity of that genus societatis said iniquissimum,
demands some further considerations. Returning back to magna quaestio
between Q. Mucius and Servius on partes lucri et damni in companies, some
steps of jurists’ debate about this theme are here retraced, to lastly clarify the
reasoning likely subtended to Ulpian’s speech, useful to better understand
the ratio of this regulation.

Keywords: societas leonina, jurists, magna quaestio, partes lucri et damni,
invalidity.
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“Legal Roots 2019” al prezzo di € 61,20 (Privati) — € 81,00 (Enti) - € 144,00 (Estero)

Cedola di sottoscrizione abbonamento

Compilare la cedola in ogni sua parte ed inviarla tramite fax allo 0817646477 o tramite e-mail a periodici@edizioniesi.it insieme alla
ricevuta del pagamento effettuato. abbonamento sara attivato soltanto in seguito alla ricezione di tale documentazione

[JSI desidero sottoscrivere 'abbonamento annuale a “Legal Roots” annata

Nome Cognome/Ragione sociale

Via/Piazza N. civico

CAP Citta Provincia

Codice Fiscale / Partita Tva

Telefono e-mail

Informativa sulla privacy ex Reg. UE 2016/679

Con I'accettazione posta accanto lei consente al trattamento dei dati, che saranno trattati
in forma anche automatizzata al fine di dare seguito alla sua richiesta. Responsabile del

trattamento dati ¢ Edizioni Scientifiche Italiane S.p.A.

1l trattamento avviene tramite personale preposto alla gestione abbonamenti e ammini-
strazione. I dati sono conservati in archivi informatici e cartacei custoditi cosi da ridurre

al minimo i rischi di perdita e di accesso non autorizzato

Modalita di pagamento scelta

O Bonifico bancario
Causale: Abbonamento “Legal Roots
Banca di riferimento: Banca Popolare dell’Emilia Romagna
1T48U0538703411000000000070
Intestato a: Edizioni Scientifiche Italiane S.p.A.
Via Chiatamone 7 80121 Napoli

»

[ Con carta di credito tramite il sito internet www.edizioniesi.it

CONSENSO AL TRATTAMENTO

1l sottoscritto, preso atto dell’informativa riportata accanto, che
dichiara di aver letto in ogni sua parte:

O Da il consenso al trattamento dei suoi dati secondo quanto
previsto dall” informativa

O Non da il consenso

FIRMA

Certi che la proposta possa risultare di Suo interesse e restando a disposizione per qualsiasi ulteriore chiarimen-

to, inviamo 1 nostri pilt cordiali saluti.

Via Chiatamone, 7 — 80121 Napoli — tel. 081 7645446 fax. 081 7646477

www.edizioniesi.it - periodici@edizioniesi.it



